Professor: Bruce Frohnen

Day/Time: Mondays and Wednesdays, 12:00-1:15
Room: 129
Professor’s Office: Room 189, 419-772-1950

b-frohnen@onu.edu

Office Hours:  MW 11-12 and by appointment

Constitutional Law I
Fall 2009

In this course we will examine the United States Constitution as a structure of laws framing the institutions of the federal government and their relations to one another, to state governments, and to the people.  Topics of central concern will include:  
1. Constitutional Structure and Purpose

2. Judicial Review

3. Separation of Powers

4. Federalism

5. Basic Concepts of Constitutional Interpretation

Of course these topics, and the problems arising from them, are interconnected in varying and overlapping ways, many of which are made more complicated by the particular issues involved, as well as the political atmosphere and overarching concerns of judges.  We will attempt to sort out these issues so as to master the most important current frameworks for constitutional adjudication.

Our text will be D. Braveman, W. Banks & R. Smolla, Constitutional Law: Structure and Rights in our Federal System 5th ed. (LexisNexis 2005) 
SEVERAL IMPORTANT NOTES:

1. There is extensive supplementary material, as indicated in the list of reading assignments.  This material is available online in the “study aides” section of the lexis/nexis law school webiste:  www.lexisnexis.com/lawschool/  You will need your lexis ID and password to access the materials.  These materials are essential to the class—they will be covered in class and on the final.
2. On the second day of class (August 26) we will be discussing two brief essays, George W. Carey, “The Judicial Assault on the Constitution” in Edward B. McLean (ed.) The Most Dangerous Branch and Thurgood Marshall, The Constitution’s Bicentennial:  Commemorating the Wrong Document? 40 Vand. L. Rev. 1337.  Both of these essays will be available from my Administrative Assistant, Peggy Cain.  Ms. Cain can be reached at p-cain@onu.edu or 419-772-2479.  
3. The text of the Constitution is in the Appendix of the textbook.
Attendance

I will circulate an attendance roster during each class. If you are present and arrived on time you should sign in with your initials. If you are late to class, in addition to your initials, you should record the time of your arrival. You may not sign in for anyone except yourself. If you miss the roster when it comes around you may sign the roster at the end of class—just make a note of the time of your arrival in your own notes so that you can make an accurate record on the attendance log of your arrival time. Please make a note on your copy of the syllabus of any classes you miss or to which you arrive late to monitor your own attendance. 

Attendance and punctuality will be a factor in your grade. I will not deduct points from your grade for absences unless you are absent for more than two classes or for lateness unless you are late to more than two classes.

If it should be necessary – because of some compelling reason such as illness or a family emergency – for you to miss more than two classes, you must email me to explain the reason for each additional absence. You need not contact me if you miss two or fewer classes. If you miss a significant number of classes, you may not be permitted to take the exam. If illness requires you to miss more than two classes please keep a careful record of your absences and tardiness, and the reasons for each.  At the end of the semester you may submit this record to me. I will take your reasons for absence into account in deciding whether to deduct points from your grade. I will not formally “excuse” absences but I do not penalize students for absence because of illness or family emergency. 

Participation in Class

Most of our class time will be spent discussing problems, cases, and hypotheticals. Often I will call on students who volunteer to offer questions or comments. My goal is to draw everyone in the class into active participation in class discussion. Each of you should try to ask a question or make a comment at least once a week. This is an easier task for some students than for others. Even if you tend to be reserved in large group discussions, do your best to contribute to the discussion. The class works best (and most people learn best) if everyone is an active participant. 

On deck days

Each student in the class will be “on deck” for two or three classes, depending on the class’s final enrollment. In the first class I will announce those who are “on deck” for the second class.  In the second class I will post a roster of class meetings listing (in random order) students “on deck” for each. For the classes when you will be on deck, you should prepare for class as if you were preparing to teach the class. During the classes when you are on deck, you should make a special effort to make constructive contributions to the class discussion. I may call on you to answer particular questions.

Final Exam

The exam will be taken at school (not a take-home) and will be open book. The exam will consist of both essay and objective (multiple choice and/or short answer) questions.  Hypotheticals, identification of doctrines and/or constitutional provisions and policy and interpretive issues all are fair game. 

Grading

Your grade will be calculated as follows.

Final exam:






90%. 

Participation in class discussion:



10%.

I will make notes after each class on the contributions of the students who participated. I will give special attention in my records to the contributions of students who were on deck for each class, but you will get “credit” for contributions during other classes as well. I will give more credit for high quality comments than for frequent comments. I will give more credit for comments and questions that reflect careful analysis of problems and questions than for “seat of the pants” opinion comments.

The attendance log will give me a detailed record of each student’s attendance and punctuality. It is critical that you record accurate and precise information on this log. 

The final exam will be graded anonymously. After I complete grading, I will get a list of exam grades with your names on it. Then I will factor in the scores on attendance and participation.

Accommodations

If you have any disability that requires reasonable accommodation in class or with respect to assignments, please come see me so that we can work out a plan. If you will require accommodations for the course exam, please discuss that with the dean’s office.
Schedule of Reading Assignments

Whether On Deck or not, you are always responsible for all materials, including notes, note cases, and problems, within the assigned readings.

In references to the Constitution, Constitution = Const.; Article = Art.; Section = sec.; 

Clause = cl.; Amendment = Am.
Date
Topic
Readings

August 24
Introduction and Background
Text pages 1-23; Constitution (all)
August 26
Nature and Intention of Judicial Review
Carey and Marshall essays 

George W. Carey, “The Judicial Assault on the Constitution” in Edward B. McLean (ed.) The Most Dangerous Branch (photocopy available from Peggy Cain)
Thurgood Marshall, The Constitution’s Bicentennial:  Commemorating the Wrong Document? 40 Vand. L. Rev. 1337 (photocopy available from Peggy Cain)

August 31
The Final Word?
Text 23-33; 

The Judicial Review Doctrine
Const. Arts. III & VI


September 2
Judicial Review of Executive Action
Text 33-43








Const. Arts. II, III & VI
September 9
Judicial Review of State Action and
Text 44-52, 

Contemporary Sovereignty Problems 
Const. Arts. III & VI


Supplement Haywood v. Drown
September 14
Separation of Powers
Text 69-91


Introductory Issues
Const. Arts. I-III







September 16
Review
September 21
Separation of Powers
Text 91-113

Legislative Veto
Const. Art. I (sec. 1, cl. 1; sec. 7, cls. 2-3)
September 23
Separation of Powers
Text 114-31

Independent Counsel
Const. Art. II (sec. 1, cl. 1; sec. 2; sec. 3)
September 28
Separation of Powers
Text 144-64

Presidential Immunity
Const. Art. II (sec. 1, cl. 1; sec. 2, cl. 1; sec. 4)
September 30
Separation of Powers
Text 164-80

Foreign Relations and War
Const. Art. I (sec. 8, cls. 1, 3, 10-16, 18); Art. II (sec. 2, cls. 1-2; sec. 3)
October 5
Separation of Powers
Text 180-210

Foreign Relations and War
Const. Art. I (sec. 8, cls. 1, 10-16, 18); Art. II (sec. 2, cls. 1-2; sec. 3); Art. III (sec. 2, cl. 1)
October 7
Separation of Powers
Supplement Hamdam v. Rumsfeld

Foreign Relations and War
Supplement Boumediene v. Bush
Const. Art. I (sec. 8, cls. 1, 10-16, 18); Art. II (sec. 2, cls. 1-2; sec. 3); Art. III (sec. 2, cls. 1-2)

October 12
Limits on Judicial Power:
Text 210-34

Justiciability Doctrines
Const. Art. I (sec. 1; sec. 8, cls. 11-16, 18); Art. II (sec. 1, cls. 1-2; sec. 2, cls. 1-2;); Art. III (sec. 2, cl. 1)
October 14
Limits on Judicial Power:
Text 234-65, Supplement Notes

Justiciability Doctrines
Const. Art. I (sec. 1; sec. 8, cls. 11-16, 18); Art. II (sec. 1, cls. 1-2; sec. 2, cls. 1-2;); Art. III (sec. 2, cl. 1)
October 19
Federalism Limits on Federal Courts:
Text 265-97

History, Eleventh Amendment
Const. Art. III (sec. 2); Ams. 10 & 11
October 21
Federalism Limits on Federal Courts:
Text 298-312

Eleventh Amendment
Const. Art. III (sec. 2); Ams. 10, 11 & 14 (sec. 5)
October 26
Federalism Limits on Federal Courts:
Text 313-30

Abstention
Const. Art. III (sec. 2); Ams. 10, 11 & 14 (sec. 5)
October 28
Review

November 2
Federalism Limits on Elected Branches
Text 351-71

and the States
Const. Art. I (esp. sec. 8, cl. 18); Art. VI; Am. 10
November 4
Federalism Limits on Elected Branches
Text 371-90

Interstate Commerce
Const. Art. I (sec. 8, cls. 3 & 18); Am. 10
November 9
Federalism Limits on Elected Branches
Text 391-415

Interstate Commerce
Supplement Gonzales v. Raich
Const. Art. I (sec. 8, cls. 1, 3 & 18); Ams. 10 & 14 (sec’s. 1 & 5)

November 11
Federalism Limits on Elected Branches
Text 415-35

Congress and Civil Rights
Const. Art. I (sec. 8, cls. 1, 3 & 18); Am. 10
November 16
Federalism Limits on Elected Branches
Text 435-62

Tenth Amendment Limits?
Const. Art. I (sec. 8, cls. 3 & 18); Am. 10
November 18
Federalism Limits on Elected Branches
Text 462-75

Dormant Commerce Clause
Const. Art. I (sec. 8, cls. 3 & 18); Art. VI; Am. 10
November 23
Federalism Limits on Elected Branches
Text 475-92

Dormant Commerce Clause
Supplement note and United Haulers


Const. Art. I (sec. 8, cls. 3 & 18); Art. VI; Am. 10

November 25
Public and Private Domain
Text 493-519

Governmental Encroachments
Const. Art.  III  (sec. 2, cl.); Art. VI; Ams. 5, 13 & 14 (secs. 1 & 5)
November 30
Public and Private Domain
Text 519-552

State Action Doctrine
Const. Art.  III  (sec. 2, cl.); Art. VI; Ams. 5, 13 & 14 (secs. 1 & 5)
December 2
Conclusion
6

